UNIVERSITY  OF 

TORONTO 

FACULTY  OF  LAW 


— 

- T— 

Q 

<= 

tr= 

m— 

=in 

=in 
— 10 

—  m 

$ - 

E=0 

2 - 

=to 

CO== 

— o 

J- 

^=IG 

< - 

- - 

=co 

Supplement 


Rebecca  Cook  &  Joanna  Erdman 

Faculty  of  Law,  University  of  Toronto 


Fall  2008 


These  materials  have  been  prepared  exclusively  for  the  use  of  students  of  the 

Faculty  of  Law ,  University  of  Toronto 


Reproductive  and  Sexual  Health  Law 

Supplement 


Rebecca  Cook  &  Joanna  Erdman 

Faculty  of  Law,  University  of  Toronto 

Fall  2008 


These  materials  have  been  prepared  exclusively  for  the  use  of  students  of  the 

Faculty  of  Law ,  University  of  Toronto 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/reproductivesexu00cook_3 


Reproductive  and  Sexual  Health  Law 
2008  Supplement 

Rebecca  Cook  &  Joanna  Erdman 
Faculty  of  Law,  University  of  Toronto 


The  course  addresses  national  and  international  legal  protection  and  promotion  of  reproductive 
and  sexual  health.  It  examines  the  comprehensive  nature  of  reproductive  health,  including 
fertility  control  and  promotion,  treatment  of  sexually  transmitted  diseases,  such  as  HIV/AIDS, 
and  sexual  violence.  The  course  provides  introductory  overviews  of  the  background  law  and  its 
interaction  with  ethical  principles.  The  course  surveys  different  disciplinary  dimensions,  such  as 
biomedical,  epidemiological  and  social  science  perspectives  that  can  be  used  in  the  development 
and  application  of  reproductive  and  sexual  laws.  It  analyzes  the  effectiveness  of  the  law  in 
protecting  groups  at  high  risk  of  reproductive  health  disadvantages. 

Texts: 

Cook  RJ,  Dickens  BM  and  Fathalla  MF.  Reproductive  Health  and  Human  Rights:  Integrating 
Medicine,  Ethics  and  Law.  Oxford:  Oxford  University  Press,  2003. 

Updates  available  at:  http://www.law.utoronto.ca/faculty/cook/ReproductiveHealth.html 

2008  Supplement 

Structure: 

Part  1:  Context  and  Perspectives  (September  2,  9,  16) 

Part  2:  The  Regulation  of  Reproductive  and  Sexual  Health  Care  (September  23,  October  14,  17) 
Part  3:  Equality  and  Non-Discrimination  (October  21,  28) 

Part  4:  Legal  Institutions  and  The  Right  to  Health  (November  14) 

Part  5:  Dignity,  Bodily  Integrity  and  Liberty  (November  18,  25,  December  2) 

Evaluation: 

All  students  must  complete  three  short  assignments  (3  pages),  each  commenting  on  a  reading 
from  a  different  Part  of  the  course  (15%).  Short  assignments  are  due  by  12:00pm  on  the  Monday 
before  class.  The  balance  of  the  evaluation  (85%)  is  based  on: 

•  a  research  paper  or  legal  memorandum  (approximately  20  pages).  Paper  outlines  are 
due  by  October  21,  2008.  Comments  will  be  returned  the  following  week  OR 

•  a  48  hour  take-home  examination  to  be  signed  out  from  and  returned  to  the  Records 
Office.  The  examination  may  be  taken  during  any  48  hour  period  between  the  first 
day  of  the  examination  period  and  due  no  later  than  the  set  deadline  for  written  work 
for  the  term  (see  Take-home  Policy  in  the  Syllabus  for  details). 
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COURSE  OVERVIEW 


Part  1:  Context  and  Perspectives 

1.  September  2:  Introduction  and  Course  Overview  (Cook/Erdman) 

2.  September  9:  The  Empirical  Disciplines  in  RSH  Law  and  Policy  (Cook) 

3.  September  16:  Perspectives  in  RSH  Law  (Cook) 

Part  2:  The  Regulation  of  Reproductive  and  Sexual  Health  Care 

4.  September  23:  Criminal  Regulation  (Cook) 

5.  October  14:  Service  Delivery  Regulation  (Erdman) 

6.  October  17:  Regulation  of  Service  Accessibility  (Erdman) 

Part  3:  Equality  and  Non-Discrimination 

7.  October  21 :  Stereotyping  as  Discrimination:  Sex/Gender  (Cook) 

8.  October  28:  Stigmatization  as  Discrimination:  Health  Status  (Erdman) 

Part  4:  Legal  Institutions  and  The  Right  to  Health 

9.  November  14:  Legal  Institutions  and  The  Right  to  Health  (Cook) 

(Guest  Lecture:  Jonathan  Berger) 

Part  5:  Dignity,  Bodily  Integrity  and  Liberty 

10.  November  18:  Bodily  Integrity:  Sterilization  (Cook) 

11.  November  25:  Torture  and  Other  Inhuman  and  Degrading  Treatment:  Forced 
Pregnancy  and  Intimate  Body  Searches  (Erdman) 

12.  December  2:  Sexual  Violence,  Vulnerability  and  Empowerment  (Erdman) 


PART  1:  CONTEXT  AND  PERSPECTIVES 


1.  September  2:  Introduction  and  Course  Overview  (Cook/Erdman) 

The  texts  for  the  course  are: 

RJ.  Cook,  B.M.  Dickens  &  M.F.  Fathalla.  Reproductive  Health  and  Human  GB 
Rights:  Integrating  Medicine,  Ethics  and  Law.  Oxford:  Oxford  University 
Press,  2003  (Green  Book,  GB). 

Updates:  http://www.  law.  utoronto.  ca/faculty/cook/ReproductiveHealth.  html 
2007  Supplement 
A  Guide  to  Short  Assignments 

2.  September  9:  The  Empirical  Disciplines  in  RSH  Law  and  Policy  (Cook) 

Green  Book:  8-33,  154-156,  95-107.  GB 

D.  Maine  et  al.  "Risk,  Reproduction  and  Rights:  The  Uses  of  Reproductive  1 

Health  Data"  in  R.  Cassen  (ed.)  Population  and  Development:  Old  Debates, 

New  Conclusions  (Washington:  Overseas  Development  Council,  1994), 

203-227. 

SJ.  Jejeebhoy.  “The  Importance  of  Social  Science  Research  in  Protecting  14 

Adolescents'  Sexual  and  Reproductive  Choice.”  (1999)  18  Medicine  and 
Law  255-272. 

3.  September  16:  Perspectives  in  RSH  Law  (Cook) 

A.  Critical  Perspectives  on  Sex ,  Gender  and  Race 

Green  Book:  14-18  (review).  GB 

G.W.  Dowsett.  "Some  considerations  on  sexuality  and  gender  in  the  context  24 
of  AIDS"  (2003)  1 1(22)  Reproductive  Health  Matters  21-29. 

D.  Roberts.  “Punishing  Drug  Addicts  who  have  Babies:  Women  of  Color,  33 

Equality,  and  the  Right  of  Privacy"  (1991)  104  Harvard  Law  Review  1419- 
1482  (excerpt:  pp.  1419-28,  1436-44). 

B.  Human  Rights  and  Public  Health  Perspectives 

Green  Book:  90-92,  148-158,  217-230,  248-252.  GB 
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J.  Cohen,  N.  Kass  &  C.  Beyrer.  “Responding  to  the  Global  HIV/AIDS 
Pandemic:  Perspectives  from  Human  Rights  and  Public  Health  Ethics”  in  C. 
Beyrer  and  H.F.  Pizer  (eds.)  Public  Health  and  Human  Rights:  Evidence- 
Based  Approaches.  (Baltimore:  JHU  Press,  2007)  (excerpt). 


PART  2:  THE  REGULATION  OF  REPRODUCTIVE  &  SEXUAL  HEALTH  CARE 


4.  September  23:  Criminal  Regulation  (Cook) 

A.  General  Principles 

Green  Book:  144-47,  236-238.  GB 

B.  The  Unborn  Child  and  the  Criminal  Law 

J.  Cook  &  S.  Bewley.  “Acknowledging  a  persistent  truth:  domestic  violence  63 
in  pregnancy”  (2008)  101  Journal  of  the  Royal  Society  of  Medicine  358- 
363.  ' 

Bill  C-484,  An  Act  to  amend  the  Criminal  Code  (injuring  or  causing  the  69 

death  of  an  unborn  child  while  committing  an  offence),  2d  Sess.,  39th  Park, 

2007  (1st  reading,  21  November  2007). 

Vo  v.  France  (2005)  40  EHRR  12  (European  Court  H.R.).  Grand  Chamber,  72 
8  July  2004. 

See  also:  Child  Protection  Measures 


Winnipeg  Child  and  Family  Services  (Northwest  Area)  v.  G.  (D.F.),  [1997] 

3  S.C.R.  925. 

D.  v.  Berkshire  County  Council,  [1987]  1  All  ER  20. 

C.  HIV/AIDS 

L.  Gostin.  The  AIDS  Pandemic :  Complacency,  Injustice  and  Unfulfilled  80 
Expectations  (Chapel  Hill:  University  of  North  Carolina  Press,  2004),  186- 
187,  195-198. 


M.  Weait.  “Criminal  Law  and  the  Sexual  Transmission  of  HIV:  R.  v.  Dica”  83 
(2005)  68  Modern  Law  Review  121-139. 

A  Comment  on:  R.  v.  Dica  [2004]  EWCA  Criml  103. 
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R.  v.  Konzani  [2005]  EWCA  Crim  706.  97 

Contrast  R  v.  Cuerrier  (1998)  127  C.C.C.  (3d)  1  (S.C.C.).  100 

with  R  v.  Cuerrier  (1996)  141  D.L.R.  (4th)  503  (British  Columbia). 

5.  October  14:  Sen  ice  Delivery  Regulation  (Erdman) 

A.  General  Principles 

Green  Book:  49-51,  128-135.  GB 

B.  Duty  of  Care:  Condoms  in  Prisons 

“United  Kingdom:  Provision  of  condoms  to  prisoners”  Courting  Rights:  113 

Case  Studies  in  Litigating  the  Human  Rights  of  People  Living  with  HIV 
(Geneva:  Can  HIV/AIDS  Legal  Network  &  UN  AIDS,  2006),  106-108. 

R.  v.  Secretary  of  State  for  the  Home  Department  ex  parte  Glen  Fielding  1 1 6 

[1999]  EWHC  Admin  641  (High  Court  of  Justice,  Queen’s  Bench). 

C.  Service  Provider  Regulation:  Emergency  Contraception  &  Abortion 

Royal  College  of  Nursing  of  the  UK  v.  Department  of  Health  and  Social  120 

Security,  [1981]  1  All  ER  545  (House  of  Lords). 

R.J.  Cook,  B.M.  Dickens  &  J.N.  Erdman,  “Emergency  contraception,  125 

abortion  and  evidence-based  law”  (2006)  93  International  Journal  of 
Gynecology  and  Obstetrics  191-197  (excerpt:  pp.  191-194). 

Smeaton  v  Secretaiy  of  State  for  Health,  [2002]  EWHC  610  (Admin).  132 

6.  October  17:  Regulation  of  Serv  ice  Accessibility  (Erdman) 

A.  Access  to  Legal  Abortion 

R.J.  Cook  &  S.  Howard.  “Accommodating  Women’s  Differences  under  the  148 
Women’s  Anti-Discrimination  Convention”  (2007)  56  Emory  Law  Journal 
1039-1091  (excerpt:  pp.  1055-1070). 

R.J.  Cook,  B.M.  Dickens  &  J.N.  Erdman,  “Emergency  contraception,  125 

abortion  and  evidence-based  law”  (2006)  93  International  Journal  of 
Gynecology  and  Obstetrics  191-197  (excerpt:  pp.  194-196). 

Family  Planning  Association  of  Northern  Ireland  v  Minister  For  Health  1 56 

Social  Services  and  Public  Safety >,  [2004]  NIC  A  39  (Court  of  Appeal). 
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Tysiac  v.  Poland,  App.  No.  5410/03  (2007)  (European  Court  H.R.).  166 

R  v.  Morgentaler,  [1988]  1  S.C.R.  30.  177 

B.  Access  to  Obstetric  Care  including  Essential  Medicines 

Green  Book:  185-186.  160-164,  194-196.  GB 

M.  Potts  &  A.  Hemmerling.  “The  worldwide  burden  of  postpartum  1 8 1 

haemorrhage:  Policy  development  where  inaction  is  lethal.”  (2006)  94 
International  Journal  of  Gynecology >  and  Obstetrics  SI  16-S121. 

A.D.  Weeks,  C.  Fiala  &  P.  Safar.  “Misoprostol  and  the  debate  over  off-label  187 
drug  use.”  (2005)  112  BJOG:  International  Journal  of  Obstetrics  and 
Gynaecology  269-272. 

D.O.E.  Gebhardt.  “Misoprostol  in  a  topsyturvy  w'orld”  (2001)  27  Journal  of  191 
Medical  Ethics  205. 

PART  3:  EQUALITY  AND  NON-DISCRIMINATION 

7.  October  21:  Stereotyping  as  Discrimination:  Sex/Gender  (Cook) 

A.  General  Principles 

Green  Book:  1 96-209;  469-477  (CEDAW  Gen  Rec.  24).  GB 

Convention  on  the  Elimination  of  All  Forms  of  Discrimination  against  192 

Women,  arts.  2(f),  5(a)  and  12. 

B.  Gender  Stereotyping  and  Abortion 

Gonzales  v.  Carhart,  550  U.S. _ (2007);  127  S.Ct.  1610.  Excerpt:  195 

Syllabus;  per  Kennedy  (majority)  at  1634-1635;  per  Ginsburg  (dissenting) 
at  1647-1649  (United  States,  Supreme  Court) 

R.B.  Siegel,  “The  New  Politics  of  Abortion:  An  Equality  Analysis  of  210 

Woman-Protective  Abortion  Restrictions”  (2007)  3  University  of  Illinois 
Law  Review  991-1053  (excerpt:  pp.  994-997,  1009-1014,  1029-1050). 

R.J.  Cook  &  S.  Howrard.  “Accommodating  Women’s  Differences  under  the  242 
Women's  Anti-Discrimination  Convention”  (2007)  56  Emory  Law  Journal 
1039-1091  (excerpt:  pp.  1039-1051). 
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C.  Gender  Stereotyping  and  Conscientious  Objection 

Green  Book:  139-142.  GB 

C.  Smearman.  “Drawing  the  Line:  The  Legal,  Ethical  and  Public  Policy  254 

Implications  of  Refusal  Clauses  for  Pharmacists”  (2006)  48  Arizona  Law 
Review  469-540  (excerpt:  pp.  492-507). 

Pichon  and  Sajous  v.  France,  App.  No.  49853/99  (2001)  (European  Court  270 
H.R.). 

8.  October  28:  Stigmatization  as  Discrimination:  Health  Status  (Erdman) 

A.  General  Principles 

G.T.  Keusch,  J.  Wilentz  &  A.  Kleinman.  “Stigma  and  global  health:  273 

developing  a  research  agenda”  (2006)  367  The  Lancet  525-527 . 

B.G.  Link  &  J.  Phelan.  “Stigma  and  its  public  health  implications”  (2006) 

367  The  Lancet  528-529. 

S.  Burris.  “Stigma  and  the  law”  (2006)  367  The  Lancet  529-531. 

B.  Infertility 

Green  Book:  16-17,  30,  305-314.  GB 

Cameron  v.  Nova  Scotia  (1999),  177  D.L.R.  (4th)  61 1  (N.S.  COA).  280 

Evans  v  United  Kingdom  (2006)  43  EHRR  21  (European  Court  H.R.).  294 

See  also:  Evans  v.  Amicus  Healthcare  Ltd.  [2004]  E.W.C.A  Civ.  727 

C.  HIV/AIDS 

“India:  Supreme  Court  denies  right  to  marry  for  people  living  with  HIV,  303 

then  resiles  from  this  conclusion”  Courting  Rights:  Case  Studies  in 
Litigating  the  Human  Rights  of  People  Living  with  HIV.  (Geneva:  Canadian 
HIV/AIDS  Legal  Network  and  UNAIDS,  2006),  21-26. 

Mr.  Xv.  Hospital  Z,  (1998)  8  SCC  296  varied  2002  (SC  India).  309 
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PART  4:  LEGAL  INSTITUTIONS  AND  THE  RIGHT  TO  HEALTH 


9.  November  14:  Legal  Institutions  and  The  Right  to  Health  (Cook) 

(Guest  Lecture:  Jonathan  Berger) 

Green  Book:  187-194  (optional).  GB 

AIDS  Law  Project  &  Treatment  Action  Campaign.  Joint  Submission  on  the  311 
Draft  Medicines  and  Related  Substances  Amendment  Bill,  2008. 

AIDS  Law  Project.  Submission  to  the  South  Africa  Human  Rights  329 

Commission  enquiry  into  access  to  health  care  services  (17  April  2007). 

Soobramoney  v  Minister  of  Health,  KwaZulu-Natal  1998  (1)  SA  765  (CC).  351 

Khosa  v  Minister  of  Social  Development,  Mahlaule  v  Minister  of  Social  362 

Development  2004  (6)  SA  505  (excerpt:  paras  58  to  62). 

PART  5:  DIGNITY,  BODILY  INTEGRITY  AND  LIBERTY 

10.  November  18:  Bodily  Integrity:  Sterilization  (Cook) 

A.  General  Principles 

Green  Book:  109-1 15.  GB 

B.  Sterilization:  Consent  &  Coercion 

Green  Book:  128-134  (Review),  238-240,  315-322.  GB 

Zimmer  v.  Ringrose  (1981),  124  D.L.R.  (3rd.)  215.  363 

A.S.  v.  Hungary  (UN  CEDAW;  Hungary,  Aug.  2006).  368 

C.  Sterilization:  Parens  Patriae  &  Best  Interests 

Green  Book:  1 18-1 19.  •  GB 

Re  Eve  (1986)  31  D.L.R.  (4th)  1  (S.C.C.).  375 

C.M.  Olesen,  “Eve  and  the  Forbidden  Fruit:  Reflections  on  a  Feminist  381 
Methodology”  (1994)  3  Dalhousie  J.  of  Legal  Studies  231-240. 
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11.  November  25:  Torture  and  Other  Inhuman  and  Degrading  Treatment:  Forced 

Pregnancy  and  Intimate  Body  Searches  (Erdman) 


A.  General  Principles 

Green  Book:  170-175.  GB 

B.  Forced  Pregnancy 

Green  Book:  352  (Last  Paragraph)  GB 

K.L.  v.  Peru ,  Comm.  No.  1153/2003:  Peru.  22/1 1/2005,  UN  Doc.  386 

CCPR/C/85/D/1 153/2003  (2005) 

C.  Intimate  Body  Searches 

S.  Long.  “When  doctors  torture:  the  anus  and  the  state  in  Egypt  and  393 

beyond”  (2004)  7(2)  Health  and  Human  Rights  1 14-140. 

F.  Scorgie,  “Virginity  Testing  and  the  Politics  of  Sexual  Responsibility:  407 

Implications  for  AIDS  Intervention”  (2002)  61(1 )  African  Studies  55-75. 

12.  December  2:  Sexual  Violence,  Vulnerability  and  Empowerment  (Erdman) 

A.  Sexual  Violence  and  Post-Exposure  Prophylaxis  (PEP) 

A.  Miller.  “Sexuality,  violence  against  women,  and  human  rights:  women  418 

make  demands  and  ladies  get  protection.”  (2004)  7(2)  Health  and  Human 
Rights  16-47. 

M.  Richter.  "Pepping  up  the  public  healthcare  system  for  rape  survivors:  435 

AIDS  activism  and  advocacy."  (2004)  60  Agenda  47-54. 

B.  Empowerment  in  the  Female  Condom 

A.  Kaler,  “  It's  some  kind  of  women's  empowerment”:  the  ambiguity  of  the  440 
female  condom  as  a  marker  of  female  empowerment”  (2001)  52  Social 
Science  and  Medicine  783-796. 
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A  GUIDE  TO  SHORT  ASSIGNMENTS 


REPRODUCTIVE  AND  SEXUAL  HEALTH  LAW 


Requirement:  3  assignments  (3  pages)  reflecting  readings  from  any  3  seminar  parts 

Submission  Date:  12pm  on  the  Monday  before  Class 
Under  Office  Door  OR  Mailbox 
Cook:  Falconer;  Erdman:  LL3027  Library 

The  short  assignments  are  intended  to  demonstrate  active  reflection  on  and  critical  engagement 

with  a  reading  (or  any  part  of  the  reading)  assigned  for  the  next  class.  This  may  include  a  section 

from  the  Green  Book,  a  case  or  an  article.  Do  not  summarize  or  describe  the  reading.  The 

assignments  should  offer  an  analysis  of  the  reading. 

Assignments  may: 

•  Question  and  reflect  on  the  meaning  and  uses  of  certain  language  or  concepts 

•  Examine  the  manner  in  which  the  reading  reinforces  or  challenges  hierarchies,  constructions 
and  relations  in  law  or  legal  processes;  how  the  reading  positions  reproductive  and  sexual 
health  processes,  behavior  and  services  and  care  in  legal  regulation 

•  Investigate  the  assumptions,  values  and  interests  (related  to,  for  example,  gender,  race  and 
ethnicity,  or  sexual  orientation)  underlying  a  legal  position  or  argument 

•  Articulate  conflicts,  contradictions  or  uncertainties  in  the  reading 

•  Consider  how  interpretations  or  modes  of  analysis  compare  to  (diverge  from  or  converge 
with)  those  employed  in  other  readings 

•  Problematize  the  assumptions  or  analytic  framework  presented  in  the  reading 

•  Apply  the  reading  to  a  different  context  (e.g.  geographical,  social,  political,  clinical  or  health 
system)  or  critique  the  reading  from  a  different  perspective  or  within  an  alternative  discourse 
(e.g.  critical,  feminist,  development,  economic,  human  rights,  public  health) 


The  assignments  will  be  used  in  class  to  guide  discussion.  Graded  assignments  will  be  returned 
after  class  with  comments. 
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